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IN THE 
SUPREME COURT 
OF THE 
STATE OF UTAH 
GLEN L. HALL and VERONA W. x 
HALL, husband and wife, 
Plaintiffs-Appellants, 
vs. 
GRACE M. BINGHAM, 
Defendant-Respondent. 
Case No. 
13646 
BRIEF OF RESPONDENT 
N A T U R E O F CASE 
Plaintiff-appellants and defendant-respondent are 
owners of contiguous land in Weber County, Utah, de-
fendant's land being on the north. The legal descriptions 
of both parcels fit and there is no record conflict. How-
ever, plaintiffs claimed that the common boundary of 
the properties "is an old and long existing fence line, 
long acquiesced in which has been standing for well over 
40 years and has been considered the boundaries between 
the adjacent properties for said period of time by the 
property owners in the area." Plaintiffs asked for a 
decree quieting title in them to the land south of the 
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fence line. Defendant denied the boundary by acquies-
cence and counterclaimed for a decree declaring her to 
be the owner of her record title. 
D I S P O S I T I O N I N L O W E R COURT 
Plaintiffs sought a preliminary injunction to re-
strain defendant from trespassing south of the fence 
line. At the injunction hearing plaintiff, Glen L. Hall, 
the defendant, Grace M. Bingham, and surveyor, Fred 
W. Malan, testified. Exhibits were introduced. Among 
the exhibits is defendant's exhibit 1, which is a warranty 
deed from plaintiffs and others to defendants' predeces-
sor in title which conveyed property including the par-
cel later acquired by defendant. 
After the hearing defendant filed her motion for 
summary judgment. Judge Calvin Gould granted the 
motion and entered judgment and decree declaring de-
fendant to be the owner of her record title free from 
the claims of plaintiffs. 
S T A T E M E N T O F F A C T S 
Plaintiffs acquired their property in 1937. In 1960 
they built a house thereon and moved in (Tr.9). plain-
tiffs landscaped around their home and planted an 
orchard and kept some horses on part of their land. Mr. 
Hall said they planted some cherry trees on the south 
side of the old fence line in 1950 (Tr.6). He claims 
the fence line is the boundary between plaintiffs' and 
defendants' properties. 
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Plaintiffs (and others,) by warranty deed dated 
March 17, 1962, recorded March 21, 1962, conveyed to 
Simmons & Wiberg the property subsequently acquired 
by defendant (and other property) (Def's. Ex. 1). 
This land to the north was apparently unoccupied, un-
cultivated an dnot used for grazing. 
At about the same time, plaintiffs received a writing 
purporting to be signed by Simmons & Wiberg In-
vestment Corporation by Ruth E. Simmons, Secretary-
Treasurer (Pis. Ex. B ) , which is as follows: 
" A G R E E M E N T 
E X I S T I N G A G R E E M E N T S NOT 
W I T H S T A N D I N G , Simmons & Weberg 
Investment Corporation, a Utah corporation, 
hereby agrees that that certain fence lying 
along the South boundaries of that property 
located East of the Mountain Road, Ogden, 
Weber County, Utah dividing the property 
retained by Glen L. Hall and Verona W. 
Hall, husband and wife, on the South and the 
property purchased from Glen L. Hall, et al, 
on the North shall constitute the property line 
and boundary dividing the two properties. This 
does not, however, rule out the possible neces-
sity for fence straightening; in which instance, 
a straight line extending from the existing 
East corner post to the West corner post of 
the said fence shall constitute the property 
boundary. 
This agreement shall be for naught should the 
boundary stakes defining the Simmons & Wi-
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berg Investment Corporation property lie 
completely North of the Hall fence. 
I N W I T N E S S W H E R E O F , we have af-
fixed our signatures this 13th day of March, 
A.D., 1962. 
SIMMONS & W I B E R G 
I N V E S T M E N T CORPORATION 
by (signed Ruth E . Simmons) 
Secretary-Treasurer" 
The writing is dated March 13, 1962, was not 
signed by the plaintiffs, was not recorded and was not 
supported by consideration (Tr.13,14). Although the 
warranty deed from plaintiffs to Simmons & Wiberg 
is dated March 17, 1962, Mr. Hall testified that the 
writing (Pis. Ex.B) was given "a little after" the deed 
was given (Tr.12). 
The testimony of Fred Malan, a land surveyor, 
tends to establish that the record title of plaintiffs and 
of defendant fit, that there is no overlap and that the 
warranty deed from plaintiffs to Simmons & Wiberg 
includes the property subsequently purchased by de-
fendant (Def s. Ex. 1,2 and 3 and Tr. 14 to 22). These 
matters are not contested. 
Clearfield State Bank, an intervening owner be-
tween Simmons k Wiberg and defendant conveyed 
title to her by warranty deed dated April 1972, recorded 
May 19, 1972 (Def's. Ex. 3) . She borrowed the pur-
chase price from Clearfield State Bank and gave a 
mortgage back for security (Tr.23). 
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With regard to the fence line, prior to purchasing 
defendant observed that there was an area of fencing 
with wires up, and area where there were fence posts 
with no wires and an area where there was no fence 
(Tr. 24 and 25). She testified that she did not accept 
the fence line as the property line (Tr.27,28,29) al-
though she was aware that south of the fence line, along 
some portions of it, there was an orchard, lawn and 
shrubs (Tr.30). After the purchase, she had the property 
surveyed (Tr.28) and claimed the property deeded to 
her as reflected by the survey. 
A R G U M E N T 
P O I N T I 
D E F E N D A N T I S NOT C H A R G E D 
W I T H N O T I C E O F T H E U N R E C O R D E D 
W R I T I N G 
Part of plaintiffs claim is based on the unrecorded 
writing signed by Simmons & Wiberg, there is no claim 
that defendant had any actual knowledge of this writing. 
Nor can defendant be charged with constructive knowl-
ledge. To the extent that the writing creates an interest 
in real estate, it is a conveyance under 57-1-1, Utah Code 
Annotated, 1953, As Amended: 
"The term 'conveyance' as used in this title 
shall be construed to embrace every instrument 
in writing by which any real estate, or interest 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
6 
in real estate, is created, aliened, mortagaged, 
encumbered or assigned, except wills, and 
leases for a term not exceeding one year." 
A conveyance to impart notice must be recorded 
as required by 57-1-6 Utah Code Annotate, 1953, As 
Amended: 
"Every conveyance or real estate, and every 
instrument of writing setting forth an agree-
ment to convey any real estate or whereby any 
real estate may be affected, to operate as 
notice to third persons shall be proved or 
acknowledged and certified in the manner pre-
scribed by this title and recorded in the office 
of the recorder of the county in which such real 
estate is situated, but shall be valid and bind-
ing between the parties thereto without such 
proofs, acknowledgment, certification or 
record, and as to all other persons who have 
had actual notice. Neither the fact that an 
instrument, recorded as herein provided, recites 
only a nominal consideration, nor the fact that 
the grantee in such instrument is designated as 
trustee, or that the conveyance otherwise pur-
ports to be in trust without naming the bene-
ficiaries or stating the terms of the trust, shall 
operate to charge any third person with notice 
of the interest of any person or persons not 
named in such instrument or of the grantor 
or grantors; but the grantee may convey the 
fee or such lesser interest as was conveyed to 
him by such instrument free and clear of all 
claims not disclosed by the instrument or by an 
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instrument recorded as herein provided setting 
forth the names of the beneficiaries, specifying 
the interest claimed and describing the 
property charged with such interest." 
However, it appears that the writing was not suf-
ficiently acknowledged to entitle it to be recorded. 
"57-2-1, Utah Code Annotated, 1953, As Amended, 
provides: 
"Every conveyance in writing whereby any 
real estate is conveyed or may be affected shall 
be acknowledged or proved and certified in the 
manner hereinafter provided." 
57-2-2, Utah Code Annotated, 1953 As Amended 
provides: 
"The proof or acknowledgment of every con-
veyance whereby any real estate is conveyed 
or may be affected shall be taken by some one 
of the following officers: 
(1) If acknowledged or proved within 
this state, by a judge or clerk of a court having 
a seal, or a notary public, county clerk or 
county recorder. 
(2) If acknowledged or proved without 
this state and within any state or territory of 
the United States, by a judge or c erk of any 
court of the United States, or any state or 
territory, having a seal, or by a notary public, 
or by a commissioner appointed by the gover-
nor of this state for that purpose. 
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(3) If acknowledged or proved without 
the United States, by a judge or clerk of any 
court of any state, kingdom or empire having 
a seal, or any notary public therein, or any am-
bassador, minister, commissioner or consul of 
the United States appointed to reside therein." 
57-3-1, Utah Code Annotated, 1953, As Amended, 
provides: 
"A certificate of the acknowledgment of any 
conveyance, or of the proof of the execution 
thereof as provided in this title, signed and 
certified by the officer taking the same as pro-
vided in this title, shall entitle such conveyance, 
with the certificate or certificates aforesaid, to 
be recorded in the office of the recorder of the 
county in which the real estate is situated." 
The writing may be effective as between plaintiffs 
and Simmons & Wiberg, but it is not binding on third 
persons without notice. 
P O I N T I I 
D E F E N D A N T TOOK T I T L E W I T H 
CONSTRUCTIVE K N O W L E D G E 
OF P L A I N T I F F S CONVEYANCE TO 
H E R P R E D E C E S S O R 
Prior to purchasing defendant had actual know-
ledge of the fence line. However, there is no claim that 
either she or Clearfield State Bank agreed to it as the 
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boundary. On the other hand, she was charged with the 
knowledge that plaintiffs had conveyed the property 
to Simmons & Wiberg. 57-3-2, Utah Code Annotated, 
1953,, As Amended, states: 
"Every conveyance, or instrument in writing 
affecting real estate, executed, acknowledged 
or proved, and certified, in the manner pre-
scribed by this title, and every patent to lands 
within this state duly executed and verified 
according to law, and every judgment, order 
or decree of any court of record in this state, 
or a copy thereof, required by law to be re-
corded in the office of the county recorder 
shall, from the time of filing the same with the 
recorder for record, impart notice to all per-
sons of the contents thereof; and subsequent 
purchasers, mortgagees and lien holders shall 
be deemed to purchase and take with notice." 
In Crompton vs Jensen, et a\, 78 U 55, P.2d 242, 
this court held: 
". . . one who deals with real property is 
charged with notice of what is shown by the 
records of the county recorder of the county in 
which the property is situated." 
P O I N T I I I 
H A V I N G CONVEYED B Y W A R R A N T Y 
D E E D P L A I N T I F F S A R E BOUND 
B Y T H E W A R R A N T I E S A N D H A V E NO 
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FURTHER CLAIM ON THE PROPERTY 
AS TO THIRD PERSONS 
There is no claim that the warranty deed of plain-
tiffs to defendant's predecessor (Defs. Ex.1) is invalid. 
I t was duly acknowledged and recorded and conveyed 
without reservation the property subsequently acquired 
by defendant. 
57-1-12, Utah Code Annotated, 1953, As Amended, 
provides: 
"Conveyance of land may be substantially in 
the following form: 
W A R R A N T Y D E E D 
(here insert name), grantor, of 
(insert place of residence), hereby conveys 
and warrants to (insert name), grantee 
of (insert place of residence), for the 
sum of dollars, the following described 
tract of land in County, Utah, 
to-wit: (here describe the premises). 
Witness the hand of said grantor this 
day of , 19 
Such deed when executed as required by law 
shall have the effect of a conveyance in fee 
simple to the grantee, his heirs, and assigns, 
of the premises therein named, together with 
all of the appurtenances, rights and privileges 
thereunto belonging, with convenants from the 
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grantor, his heirs and personal representatives, 
that he is lawfully seised of the premises; that 
he has good right to convey the same; that he 
guarantees the grantee, his heirs and assigns 
in the quite possession thereof; that the premi-
ses are free from all encumbrances; and that 
the grantor, his heirs and personal representa-
tives will forever warrant and defend the title 
thereof in the grantee, his heirs and assigns 
against all lawful claims whatsoever. Any ex-
ceptions to such covenants may be briefly in-
serted in such deed following the description 
of the land." 
Asserting a different boundary based on acquies-
cence and based on an unrecorded writing is inconsistent 
with plaintiffs' guaranty of quiet possession, and obli-
gation to forever warrant and defend the title. 
Having effectively divested themselves of the 
property, plaintiffs have no further claim thereon. In 
a case holding that grantors had no vendors lien as far 
as third parties were concerned after the delivery and 
recording of a warranty deed, this court stated in Pollei 
vs Burger, 23 Utah 2d 381, 464 P.2d 377: 
"When Pollei's executed and delivered the 
warranty deed to Wursts and recorded the 
same they effectively divested themselves of 
any title they had so far as third parties were 
concerned. There was nothing in the deed that 
even hinted there was any interest in the 
property reserved or claimed by the Polleis." 
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None of the cases relied on by plaintiffs relating 
to the establishment of a boundary by acquiescence 
or implied agreement discuss the situation where the 
claimant had conveyed to the contiguous owner by war-
ranty deed without reservation the real estate in question. 
CONCLUSION 
The defendant's position is that there is no genuine 
issue as to any material fact and that she is entitled to 
a judgment as a matter of law. Defendant respectfully 
requests the judgment and decree of Judge Gould be 
affirmed. 
Respectfully submitted, 
LA VAR E. STARK 
2651 Washington Blvd. 
Suite #10 
Ogden, Utah 84401 
Attorney for Respondent 
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